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1607.S Raia loads: Rain loads utilized in the combination of
loads specified in Section 1613.0 shaU be calculated in accord­
:ance wilh Section 8 of ASCE i Iisled in Chapter 35. For roofs
with a slope less than one·fourth unit venicat io 12 uniu hori·
zontal (I;.:12), the design calculations shall include verification
of the prevention of pondlna 11111ability in 8CCClrcl:anee with
Seaton 8.4 of ASCE 71i5ted in C~ptet 35. Roofa with provi­
sioM for controlled draiml!c "hall be desisned in ac:eordance
with Seclion 8.5 of ASCE. 7 li\ted In Chapter 35.

1607.6 Spt'dal purpose root's: Where occupied for incidental
promenade purposes. roofs shall be desianecl for a minimum Jiv~

load of 60 P6f (2873 Pa) aN1100 psf (4788 PI.) where deaigncd
(or roof gardens or assembl) Or educational occupancies.

1607.6.1 Land$caped roots: Wberc rooff ~fC (0 be land­
supcd. the uniform deltilln lil:I lot.uJ in the landscaped area
shall be 20 psC (958 Pa). The weight of the landscaplrl&
materi31s shall be com;idcnd as d~ad loud and Shall be com­
puted on the basis of ~l:Iturlltionof the soil.

16O"!.6.1 Fabric aWniDp .nd canopies: Where awnings and
canopies are covered with".fabric material. fiuch awniogs and
canopies ~haJl be d~t~n~d for a uniform Ii\l, load of S psf
(1168 Pa) a.'i well as (or snow IOQtis and wiJ'II! !OM.r /I.S

specified itl Sections 1608.0 and 1609.0.

1607.6.3Special purpose ronr.: Roofs to be utilized for ocher
$pcci~ purposes shall be designed for il.ppropriate /oad:t. or
as OIhcrwise &ppl'Ovecl.

SltnoN 1808.0 SNOW LOADS

1688.1 General: Pui~ snow load..f !MU bt determined $
~ with this aeettOll. or shah comply with Section 7 uf
ASClii(cd III O\llpttr 35. but the design roof load shall not
be'less lhan that determined by Section 1607.0.

1"'.1 OetbUdons: The foJlowiol words and terms ~hall. forthe
purposes of chis sectiOn and ali used elsewhere in this eode. h:l.\'c
the mcaninsllhown herein.

Greeahouse
Continuously heated IJreeDhoue: A production or retail
~hou5C with aCClnSllndy mailuaincd interior temperature
ofSOde;reel F. (10 decrees C.) ormoredurine wintermonths.
Such greenhouse shall also have a rnainlCaance attendant on
dut)' ut aU time4 or an adequate temperature Alarm system to
ptOvidc wvninl in the eve:u of a hutinl system failure.
Additionally, the am:Mou. roof material 1i!W1 have a ther­
mal reaiatance (R) less than 2.0.
Production lJ'IIIDbnu.ees Acreenhou»e occupied for ero\\ling
lara:e numbers ofnowus and planrs on a production basis or
far ruearch. without publit" ~eq.
RetalI.ftenhouse: Ac,"nhuuscoccupied for ,roWin,Jarse
numbers of flOweR and plants and havill, ICDCtal public
acx:es.~ for the purposcs ofvi,win.and PUrc:huinc the varioUJ
prodUetl. IncJuded in dlis eaepy an: gMcrIbouses oc:cupied
for educatiomd purposes.

I'lL) (irounclsnow 101Mb: Oround snow loads to be utjljr.eel
in ddermin1na the dtsi.ft W10W loatJ~ for roofs a" Ch'cn in
Fi,ures )6(MI.3(1). 1608.3(2) and 1608.3() for the conuluous
Unhed Stites. 112 some lltClIS the amoonl of local variation in

snow loads is SO extreme: Ii to preclUde meanin.ful mappin,.
SUCh areas are nee zoned in these t1curcs but are shown in bIIek.
hi other areas. the snow load ~De. IU'e meanincfuJ. but the
mapped values are not intended to be utiJizod for cenain Ill>
papllic secunp. suell as high country, within mae Zoot'. SlICk
areas a.ra shaded in as a wl.l1linl that the zanc:d. value for those
areas applies only to ftonna1 louinas. Oroolld $rIOW IctMb for
~hldcd aMIA ill hlah counuy aRei those areas ~hown in black shall
be determined by me local jurisdiction requiremenu.

1601.4 Flat-roof aad low-sJope snow loacb: The &nOW lCXlli Oil
unobslIUcted flat roofs and foof, having a slo"e of 30 dccm:s
(0.2 rid) or Ie.. (P,) shall be calculated in poUIld., per sqll&t'e foot
usina the following fonnul&:

P, = C,IP,

Snow uposure factor detennined from Tltble 1608.4.
Snow [Odd Importance factor determined from Table
1609.S.
Ground :mow lnad expressed in poundll per squaw foot.
determined from Fi;ures 1608.3(1). 1608.3(2) or
J608.3(3).

Exception: The flat·roof snow load on continuously heated
greenhouses sholl be calculated utiliz.ing the. following (or.
mula

P, =c,,,c~JP,

where the thermal f"CIor for greenhouses (C,) -0.83.

11""101.'
SNOW EXPOSURe FACTOR (e,)

Roofs located in generally open terrain eXlendinq 08
ont-half mh or more from til. structure •
Stluctures locatId In densely forested cr shalterld areas 0.8
All other Itf\IClUI'tS 0.7

l-.JStopM rootSbOW Ioadat Snow loodz acUnl on a aloplnc
SudlCe shall be considered to act on the horizontal projecdaa of
tbat surface. The sloped roof snow 10Gd (PJ CD roof' haYiq a
Illnpe pttctha 30degrees (0.52 rad) shall becalculated usial
the following tormuJa=

where:
PI • Flat-roof snow load expraMd in poullds per ......

foot.

The roof slope factor (Cj is delcm1ined by the fOllowing fgr­
mula:

C I (a- 30),1: - 40

wberea islhulopeoftheroofexpressed in decrees.

E¥apUoD: The roof slope {actor (C,) for contiDQOQlly
heated greenbaUMa is determined by the followina formula;

C, _ 1 _ (a - IS)
S5
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RIIIION I'ORRECONSIDDAnON

OJ! .-..ralthe 396 rmmiclpal governmeatl offloridl, the F10rida LoIaue ofCitia
I'II)Mdb1Iypetirlcms the Commission to rer.oui&Ier that pordaD olits rule IIdopted by
order..(pCC 96-78), released Match 1I, 1996, as would put ha doubt die validity
ad eaIbn:eabiUty of rmmic:ipal building coda requiring that maerior 1JIteII0IC be safely
COIIItn1Cted aDd maintained.

IaPIorida, we are very co2l1Ciou. otthe eztealive d...p inflicted on atn1etUnlI aDd
objeccs, lOCh u ant=- DlOUDtecl on roo&: ud waDs ofbuilctinp aDd 1\Dtf'It1MiutIIled
011 tIs ground in populated areas, as evidaced·in ItOJmI·JibHurricanes ADdrew (1992),
Erin IDd Opal (both 1995).

Mnnicipll buildiDg codes in Florida have beeD. nMIed to meet this demoDltntld elmger to
_public's afety. It serve. no bu....for'" 396 dUel to QQID8 to Wulrinaton to
cWead tbIir builctins codes. For the eomn.1ioIl to iDapoIe ·1dditJonaI burdeas on the
cida' eatim:ement oftheir codes ill tbIa era ofDlIllidpal &cal atftnaencYis pJaIaIy
coatraIy to the pubHc iDterest in the SIiety otpenoas ad piOpaty.
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Tbe iIkoDceived presumption apimt the codes· eufarceabi1ity should be rcv.ened.

RespecUbJ1y Submitted,..

~Sktia99]'
BvcudwDirector
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(bl A bay window which i! not more than ten feet wide may extend three feet into
a required front or rear yard.

ie) Unenclosed porches. terraces, balconies and decks may extend five feet into a
required front yard. five feet into a required side yard. and 12 feet into a required rear
ylud. "Unenclosed" shall mean no side enclosure. other than rallings, that is more
than 18 inches in height, exclusive of screens.

(d) The ordina.ry projections of chimneys and flues may eJdend into a required
yard.

(e) Mechanical or HVAC equipment may be located in a required side or rear
yard. but on comer lote shall not project beyond the required aide yard on the street
side of the comer lot.

(0 The front. side and rear yard requirements of this chapter shall not apply to
any neceuary retaining wall or required screening fence.
(Ord. No. 8S2, lO-10·9l)

Sec. 21·808. Stl"eflt frontale for lots.

Every building that is erected shall be located on a lot having its principal frontap
on a public street; on a private street which existed prior to January 1. 1966. and
which has been recorded in the clerk's office of the circuit court of the city and the
County of Jamel Cityi or on a private street which is shown on a subdivision plat or
a planned development plan which has been duly approved by the c:lty and which haa
been recorded in the aforesaid clerk's office.
(Ord. No. 862. 10-10-91)

Sec. 21·609. SatelUts diahes and antennae.

(l) Satellite dishea.

(1) In residential zoning districts. satelUte dishes shall be allowed as follows:

a. Satellite dishea with a diameter of 18 inches or lees shall be permitted by
rilbt. and shall be limited to being located in side or rear yard areas. or
attached to the side or rear wall of a building, or to the roof of a buildina
facing the side or rear yard. No such eatellite dish shall be located in a
front yard area or attached to the front wall or rDDfofa building facing the
(ront yard. or located in a aide yard on the street side of a comer lot or
attached to the side wall or Toof of a building facinl the street side of a
corner lot. In no event shall tht! satellite diah be visible from the Colonial
Williamsburg historic area CW.

b. Satellite dishes with a diameter of more than 18 inch•• shall be permitted
u a special exception requiring approval of the board of zonini appeals in
accordance with section 21·97m. In its consideration of such applications,
the board may impose such conditions as it deems necessary to protect the

Supp. No.6 1705
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§ 21·609 WILLIAMSBURG CODE

public health, safety and general we~fare and to protect the character of
adjacent properties and those imm~iately across the street, and partic·
ularly the character of the Colonial Williamsburg hietoric area CWo In no
eVl!nt shall a Eiatellite dish be visible from the Colonial Williamsburg
historic area CWo No liateHite dish shall exceed ten feet in diameter. A
satellite di~h shall be locateu at ground level and only in a rear yard. The
bottom of a satellite dish shall be no higher than two feet above the
adjacent natural grade, and the top of t\ satellite dish shaH be no higher
than 12 feet above the adjacent natural grade. The satellite dish shall be
,et back at least three feet from any side property line and five feet from
any rear property line, and on corner lots ahall not project beyond the
requLred side yard on the street side of the comer lot. All satellite dishes
shall be of a subdued color to blend with the landscape. Satelllte dishes
shall be screened from view from adjacent properties by new or existing
I,lant material, obl!lcuring fence or building,& on all aides except the side
oriented to the line of reception. The color of the satellite dish and the type
of screenini shall be approved by the board of zoning appeals.

c. Satellite dishes located in the Architectural Preservation AP and Cor­
ridor Protection CP Dilltriet8 shall be approved by the architectural re­
view board, in accordance with article IX, if they are visible from a public
street.

(21 In any nonresidential ~Qning district, satellite dishea shall be allowed as
follows:

A. Satellite dishes with a diameter of18 inches or leiS shall be permitted by
right, and shall be limited to being located in side or rear yard areas, or
attached to the side or reBr wall of a building. or to the roof of a building
facmg the side or fear yard. or located on top of a flat-roofed building. No
such 8atellite dish shall be located in a front yard area or attached to the
front Wallar roof of a building facing the front yard. or located in a side
yard on the street side of a comer lot or attached to the side wall or roof
of a buiidini facing the street side of a corner lot. In no event shall the
satellite dish be visible from the Colonial WilUamaburr historic area CWo

b. Satellite dishes with a diameter of more than 18 inches shall be located
only at ground level in a rear yard or on top of a flat-roofed building, and
shall not exceed 12 feet in diameter

1. If located a ground level, the satellite dish shall meet all require­
ments, other than sue. listed in section 21·609(8)(1), and must be ap­
pl'nved as a apeeial exception by the hoard of zoning' appeals, in ac­
cordance with section 21.97(0.

2. Iflocated on top of a fiat.roofed building, the satellite dish shall be set
back from the edge of th~ ruof u distanc:e equal to at least two times
the heiiht of the satellite dish. The top DC the satellite dish shall be no

:SUPp. No.6 1706
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higher that 12 feet above the roof. The satellite dish shall be screened
C)n all sides except the side oriented to the line of reception by an
element of the building or by a separa.te, permanently installed screen
hannonizing with the building 1n material. COlOf, site and shape.
Screening shall be approved by the architectural review board when
required by Article IX, Architectural Review.

c. Satellite dishes located in the Architectural Preservation AP and Cor'
ridor Pt'otection CP Districts shall be approved by the archi.tectural
review board in accordance with article IX, if they are visible from a
public street.

(3) rf u useable satellite siiIla1 cannot be obtained by locating or sizing a dish
antenna in accordance with the above-listed criteria, an application for a
special exception may be made to the board of loning appeals. The board of
zoning appeals may authorize an excepti.on to the placement and/or size lim·
itations in order to provide for the reception of a useable signal. In its con­
sideration of such applications, the board may impoee such conditions as it
deems necessary to protect the public health, safety and general walrue and
to protect the character of adjacent properties and those immediately acrosB
the street, and particularly the character of the Colonial Williamsburi his­
toric area CWo In no event shall a satellite dish be visible from the Colonial
Williamsburg hiBturic uea CW.

(4) No letterina or advertising messages shall be painted on or attached to any
satellite dish greater than 18 inches in diameter.

(b) Anten.nae.

(1) Radio and television antennae for home use, when attached to the main
building, shall be exempt from height reqUirements of this chapter.

12l 'rowers supporting radio and television antennae shall not exceed the height
allowed for accessory buildings in the zoning district in which they are 10'
cated. The board of zoning appeals may approve, as a special exception in
accordance with section 21-97(1), an increase in the height of the t.ower up to
the maximum height allowed for main tltructures in the loning district ill
which it is located. In no event shall the tower be visible from the Colonial
Williamsburg hiltoric alea CWo

'Ord. No. 862, lO~lO-91; Ord. No. 3-95, 3-9.Q5i

Sec. 21·810. Sereening requirements.
la) Mfchanical equi.pment.

(1) Ground- and foof-mounted equipment shall be screened from view Crom a
public street or other public place. from adjacent lots in a residential district,
and from an adjacent lot containing a residential use by one or morl!! of the
following: '

a. An element of the building;

Supp. No.6 1707
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CITY OF
WILLIAMSBURG
MEMOR.ANDUM

Mayor and City Council

January 6, 1995

SuBJECT: Ordinance #3-95: 18 inch Satellite Dishes

Compctition in the tclecommunications sector (cable, telephone, satellite communications.
etc.) is one key to future service improvemeuts at a fair price. The city needs to look at its
regulations wilh eye toward removing impediments to the functioning of the
telecommunications marketplace.

A letter received from James W. Bateman. Sr.• a member of the City'S Cable Advisory
Committee. (attached) suggesting that the City rerhjnk how its restrictions on small satellite
dishes. fits into this pro-compelition approach.

The ZOning Ordinance nuw n:quirt~ tlulL way saLc:lliae dish in residential districts be approved
by the Board of Zoning Appeals. The attached ordinance would modify this restriction and
allow 18 inch dishes or less by rilbt ill side and rear yards. or aaached to the side or rear
of the building, provided that they are not visible from the stteel. In non-residential districts,
18 inch dishes would also be allOWed by right in side and rear yards and on flat roofs.
provided that they are not visible from the street. Allowing these smaU dishes by right
would malce the option of r~ceiving direct broadcast satellite television in lieu of cable morc
viable.

Staff contact: Reed Nester

Recommendadon: That City Council refer the a.aached ordinance to the PlaMing
Conunission for review and rcconunendation. Since the attached ordinance is an amendment
(0 the Zoning Ordinance, public hearinp will be required by Planning Commission and City
Council.

9~ft~
Jackson C. Tutlle
City Manager
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TO: ~{pyor and Cay Loum:il

DATE: February 27. 1995

SUBJEcr: peR #UI-9S
Amendment of the Zoning Ordimmce by the revision of Sec. 21-609(a),
Satellite J)i~hes i\nd Antennne, to allow sat.('!llite dishes with n diameter of
18 inches or less hy riKht.

City Coum:il, at its Janmu'y 12th meeting, referred 10 Planning Commission for review and
recommendation a proposal fO mnend lhe Cily'~ Zoning Ordinance by revismg rhe satellite
dish regulations [Sec. 21-609fa)] to .,lIow dishes with a diameter 01' 18" or less hy right. The
present regulations require Hoard of Zoning Appeals approval ill residential districts, with
a maximum size of ten feer.

Th~ Coml1lission has l1\odifi~d the :'\ugge~ted ordinance <\$ forwarded hy City Council:
language has been added to Slinsection.c; (a)C 1)~l. and (a)(2)a. allowin!: satellite dishes to be
located on the roof l)f a building facing a side or rear yard; and provisiuns have been added
as subsections (u)( I)c. and (a)(2)c . Iluling thal satellile dishes loCt'lted in the Architectural
Preservation (AP) l\1ld Corridor Prof~clion (CP) districts, and visible fmrn a public streel,
must be approvc:d hy the Archir~clllral Review Rllard. If a satdli~ dish in the AP or CP
district is nOl visible ('rellll a public street, ARB approval is nol rectuired. If a satellite dish
is not located in the AP or CP district. Hnd the di~h is k,cared in 'iccordance with subsections
{a)(l )a. and (a)(2):l., it can he visihle from a public slreet

PLANNING CO~'IMISSION ItI::COMMENDAnON

The Planning C(unmis~i()11 held a puhlic hearing on these changes on February 15th, and no
one spoke at the puhlic he<tring either for or again!'it the changes. The Commission
unanimollsly recommended ro City Council rhal the Zoning Ordinance be amended to aUow
satellite dishes of 18" diameter or less by right. in accordance with the nuached ordinance.

Reed T. Nesler
Planning Director



CITY OF DALLAS

April 12, 1996

Office of the Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Petition for Reconsideration

OOCKET FilE COP~ ORIGINAL

In the Matter of Preemption of Local Zonini Reiulation of Satellite Earth
Stations, mDocket \Jo. 95-59, DA 91-577, 45-DSS-MSC-93

Dear Sir or Madam:

Enclosed herewith please find an original and twelve copies of the Local
Communities' Petition for Reconsideration in the above referenced matter. Please
file stamp one copy and return to the undersigned in the enclosed envelope.
Should you have any questions, I may be contacted at (214) 670-3478.

Sincerely,

c:~ C ft_
Scott Carlson
Assistant City Attorney
City of Dallas

On behalf of the Local Communities

Enclosure

Qtu- '...:... ·::,rX ....._ -

---
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Petition for Reconsideration

submitted by

the Cities of Dallas, Texas; Arlington, Texas; Austin, Texas;
Fort Worth, Texas; Knoxville, Tennessee,
the National Association of Counties and
the United States Conference of Mayors

for reconsideration of the rule adopted
at 27 C.F.R. § 25.104 (a) through (e)



Summary

The Local C('Immunities, composed of organizations representing local

governments nationally and local governments in Texas and Tennessee,

request that the adopted rule be reconsidered in light of Congressional

instruction in the Telecommunications Act of 1996 (lithe Act"), recent

Supreme Court decisions curtailing the exercise of Commerce Clause power

and the traditional udicial deference which is given to local health and safety

regulations.

The Local (ommunities assert that the rule as developed is more

expansive than intended by Congress The adopted rule covers services

which are expli( itly excluded from the rulemaking authority. The

Commission should defer to the clear expression of Congressional will and

intent and limit the application of the rule to those services intended by

Congress. Cong "ess, in the most sweeping pronouncement on

telecommunication" in a half a century, delineated those services which it

considered approp'iate for rulemaking. Many potential reasons exist for the

apparent restraint shown by Congress but the one certainty is that a much

more limited rule Ivas envisioned by Congress.

The Local C)fnmunities contend that the adopted rule does not reflect

the Congressional v directed standard, Congress indicated a standard of

impairment shouU apply. The rule adopted by the Commission simply

presumes all State and local government regulations affect the installation of

satellite dishes. TI ,ere is no actual finding of impairment by a particular local



government regula tion.

The Local Communities contend that the adopted rule exceeds recently

expressed limitations on federal regulatory authority. The Supreme Court

recently curtailed the exercise of Commerce Clause power in areas reserved

for the exercise of traditional local police power. The Court noted that the

regulated activity must "substantially affect" interstate commerce. While the

record is replete with alleged instances and allegations of abuse, in reality,

compared to the existing number of subscribers and the exponential growth

and forecasts for tht, industry, the regulated activity, local zoning and other

codes, do not substantially affect interstate commerce. The Commission has

substituted its judgment for that of the state and local government officials in

health and safety matters, traditional areas of local police power and judicial

deference, and precluded enforcement of such regulations absent

Commission approv.tl.

Finally, a per se presumption of invalidity of local ordinances turns the

traditional judicial deference which state and local government health and

safety regulations enjoy on its head. It is contrary to federalism principles and

the review standards which the Commission's own rules enjoy.
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Before the
FEDERAL COMMUNICAnONS COMMISSION

WASHINGTON, D. C.

In the Matter of

Preemption of Local Zoning Regulation
of Satellite Earth Stations

)
)
) 18 Docket No. 95-59
) DA 91-577
) 45-OSS-MSC-93
)

Petition for ReconsideratioD

The City of Dallas, Texas by its attorneys and the Cities of Arlington,

Texas; Austin, Te)las; Fort Worth, Texas and Knoxville, Tennessee and the

United States Conft>rence of Mayors and the National Association of Counties

with their conSt'nt (herein referred to collectively as the "Local

Communities") he"eby file this Petition for Reconsideration pursuant to 47

C.F.R. § 1.429 ane requests reconsideration of the adopted rule related to

preemption of State and local government satellite earth station regulations

found at 47 C.F.R § 25.104 (a)-(e), adopted February 29, 1996 pursuant to

Report and Order ,md Further Notice J2L£IOposed Rulemaking. IB Docket No.

95-59, DA 91-577 45-DSS-MSC-93 ("NPRM") and in support thereof would

show the following:

I.

The Adopted Commission Rule Should be Revised to Reflect Congressional
Intent Expressed in Section 207 and the Legislative History

A. Congress Directed a Much More Limited Rule Than the One Adopted
by the Commission



The rule ad, )pted by the Federal Communications Commission (lithe

Commission") dot''; not reflect Congressional intention expressed in the

Telecommunicatiolls Act of 1996 ("the Act) ] With passage of the Act,

Congress directed the Commission to promulgate regulations addressing

State and local reglliations which "impair a viewer's ability to receive video

programming serVl,:es through devices designed for over-the-air reception of

television broadcas r signals, multichannel, multipoint distribution service, or

direct broadcast satellite services."2 The adopted rule is much broader and

more expansive tha n Section 207 of the Act authorized or Congress intended.

This rule should bE' altered to match Congressional directives.

The Act represents the most sweeping legislative pronouncement on

telecommunication~in nearly half a century. Section 207 represents the only

instructions to the Commission to promulgate regulations addressing state

and local regulati( ns related to over-the-air reception devices. The statute

and legislative hislory are void of anv other authority or intention to cover

services other than the ones enumerated in the statute or legislative history.

Nothing in the A.:t addresses any authority the Commission may have

Pub. L. No. 104- 104. 110 Stat. 56 (1996)

2 Section 207 of the Act.

2



possessed prior to the Act to preempt local zoning regulations3; however,

Congress very specifically identified the relevant services for Commission's

•
rulemaking authority., Report language indicates that the rulemaking

authority is limited to "zoning laws, regulations... contrary to this Section."4

This reference to "this Section" addresses the listed services which Congress

intends for the Con Imission to impact

The adopted rule expands well beyond the services included within

the Section 207 rUlemaking directive to include services Congress did not

want included Thl.? adopted Commission rule covers transmission antennas,

C-band antennas ard lower power direct broadcast satellite services.S C-band

services were not part of the Commission's mandate.6 Among direct

broadcast satellite services, only higher power direct broadcast satellite

services were contemplated by Congress in the Section 207 authority delegated

to the Commission -;' Congress did not include lower power direct broadcast

satellite services I.r Fixed Satellite Service ("FSS") within its regulatory

NPRM 'I 16. Set' also, NPRM 1. 60. 61 where the Commission makes a similar
assertion of auth(1rity with regard to VSAT. C-band and lower power DBS service
providers,

House Commerce Committee Report. H Rep, 104-204 at 124 ("the Report").

~PRM 1 16

6 House Commerce Committee Report. H. Rep. at l24 ("the Report"). "Thus. this
section does not prevent the enforcement of Sate or local statutes and regulations. or
State or local legal requirements or restrictive covenants or encumbrances that limit the
use and placement \If C-band satellite dishes'

7 H. Rep. l04-204 ;'t 124.
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directions to the Commission. Finally, the text of Section 207 itself is directed

to II •• , regulations which impair reception. f! The provision does not target

II reception and transmission."

The Commission notes that Congress did not expressly preclude the

Commission from I·nforting its preemption rule to services other than DBS, 8

On the other hand, Congress has expressed no affirmative authority to cover

services other than DBS. The Local Communities contend that Congress, by

including the words "contrary to this Section" in the Report, intended to

limit the Commissi'ln to regulations which addressed the delineated services.

An approach more aligned with Congressional intent begins with

interpretation of &rction 207 in light of Congressional notice of the inception

of rulemaking for the adopted rule. Q As noted, Congress did not include the

additional service.; incorporated by the Commission in its Section 207

directive. Conseql.ently, Congress did not desire the Commission to enact a

broader regulation By implication, in choosing another, more limited and

restricted approac i l than the Commission proposed, Congress rejected the

Commission's expensive approach The only thing that is for certain is that

8 NPRM 161.

\} Preemption of Lt1cal Zoning Regulation of Satellite Earth Stations, 10 Fre.e. Red.
6982 (1995) adopted April 27. 1995. released May 15, 1995 ("Notice"). The House
Finance and Tele..:ommunications Subcommittee considered H.R. 1555 on May 17,
1995. The House Commerce Committee considered H.R. 1555 on May 25, 1995.
Substantial reviSIons of the H.R. 1555 were made between the time the bill was
reported from C lmmittee and the time the whole House took up the bill. All
represented opportUnities for the House to adopt the Commission approach. It did nol.
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Congress spoke in .,ection 207 of regulations directed at certain satellite dish

services and in doing so omitted C-band services, lower power direct

broadcasting services and transmission matters.

The Commission notes that it does not believe that Congress intended

for FSS to "face regulatory hurdles" not shared. by DBS.10 Congress made no

such declaration ( r even inference in Section 207 or the Report. To the

contrary, Congress expressed a clear intention to cover only the higher power

085. 11 At least (lne reason could center on the smaller and less obtrusive

dish. Congress wao, demonstrating a greater restraint and deference for local

regulations in limhng its focus to the smaller dishes. Other reasons rest on

finding that no inb'rstate commerce interests are implicated by State and local

regulations coveriJ1 g FSS services

The same analysis applies to C-band type services. The Report plainly

expresses that CO!lgress did not intend to include C-band satellite dishes

within its rulero aking instruction to the Commission. 12 The Local

Communities beli,'ve that Congress has spoken clearly on this point and

coverage of C-band satellite dishes should be eliminated from the adopted

rule.

10 NPRM 160.

11 The Report at 12... "The Committee notes that the "Direct Broadcast Satellite Service"
is a specific servi, 't." that is limited to higher power DBS satellites.

12 H. Rep.. L04-2Q4 at 124. "Thus. this Section does not prevent the enforcement of
State or local statutes and regulations. or State or locallegaJ requirements. or restrictive
covenants or encumbrances that limit the use and placement ofC-band satellite dishes."
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Finally, Sec·-ion 207 applies only to restrictions which ".. .impair a

viewer's ability to receive video programming." Again, the Commission's

proposed rule extends beyond the Congressional instruction for at least two

reasons. First, Section 207 is limited to regulations which impair reception.

To the extent the adopted rule targets transmission antennas, it is misguided.

Second, the Commission mandate under Section 207 covers only video

programming. Wh ile some VSAT services may have been impacted by local

regulations,13 they are not used to deliver video programming.

The Local (:ommunities disagree with the Commission conclusion

that this language joes not address its limited, preexisting preemption.14 At

the minimum, Cc.ngress has not directed an expansion of the limited,

preexisting preem.Jtion which the new rule adopts with respect to lower

power direct broa.icast satellite services, C-band services and transmission

matters.

B. Congress Pid Not Mandate The Preemption Rulemakini And
Presumption Approach Based On Satellite Dish Size Adopted By The
Commission

Congress elldorsed development of regulations based on impairment,

rather than a prest. mption of invalidity of all local regulations which apply in

I~ NPRM 161

14 NPRM 11 61. The Commission construes Section 207 as an expression but not the
definitive expres~ion of Congressional will regarding C-band satellite dishes. The
Commission makes similar statements regarding FSS (see NPRM 160).
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some manner to satellite dishes. 13 The Commission, in the adoption of the

presumption approach, only presumes impairment. There is no actual

finding of impairm~nt for a particular complainant. Similar to the different

services which Congress directed covered and those the Commission has

chosen to cover, the Commission has adopted a different approach to the

standard of regularion than that dictated by the Congress. Yielding to the

delegated authoritv granted by Congress and the legislative intention of

Congress, the Commission rule should not expand its rule to create a per se

presumption based on size and denial of enforcement.

IL

The Commission's Authority To Intrude Into The Intensely Local
Province Occupied By Local Zoning, Health And Safety Codes Is

Circumscribed By Recent Supreme Court Action

The CommIssion correctly points out its mandate under federal law

and case law uphlliding the exercise of its power in the pursuance of this

mandate,16 Yet, t'le Commission fails to discuss the most recent Commerce

Clause analysis rel.tted to State and local issues by the Supreme Court. In~

y. Lopez17, the Supreme Court struck down the federal gun free school zone

law. Recognizing -hat Lopez is a criminal case and the Commission is dealing

I ~ Section 207 of the Act.

16 NPRM 1 I() thnHlgh 14.

17 U.S. v. Lopez.. US-. 115 S. Ct. 1624. 111 LEd. 2d 626 (1995).
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in the traditional tconomic arena entitled to judicial deference, the Lopez

Court still provide~ lessons which are instructive. For the first time in many

years, the Court Ct. rtails the exercise of federal power under the Commerce

Clause. In reachirg its decision, the Court noted areas of traditional local

control and federalism principles and analyzed the expansive reach

contended by the government. The Court refused to "....convert

congressional a uthority under the Commerce Clause to a general police

power of the sort rdained by the state."18

Although it is possible for federal regulations to preempt state and

local law, the Commission surely can not do what the Congress itself can not

do. The local regUiations at issue in the satellite preemption matters - zoning,

land-use, building and other codes - are just those codes which represent an

exercise of local gllVemment police powers. In essence, the Commission, in

substituting its judgment for that of the local governments and assuming

these police pOWffS, is proceeding upon the path about which the Court

expressed grave mIsgivings and was unwilling to tread. In this substitution

of judgment, the ( ommission is functioning as both a local zoning board and

a local building ofticial issuing permits.

The Lope/c Court concluded that the proper test or review of

Congressional regulatory authority requires an analysis of whether the

IR 131 L.Ed. 626, ~43.
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regulated activity 'substantially affects" interstate commerce. 19 The Local

Communities que~tion whether the notice of 1000 complaints20 scattered

over the country i '\ a time of exponential growth for the direct broadcast

satellite industry d~monstrates or even suggests that the regulatory activities

represented by laning, building and other local government codes

"substantially affects" interstate commerce and justifies the far reaching

approach adopted in the rule, The Commission, noting that its evidence

relates to only a ..mall percentage of local jurisdictions and based on the

record which reflects the complaInts cited by industry and bald

generatizations21 finds that a national problem exists,22 Based on this

finding, the Commission adopts the rule at issue which is unprecedented in

its scope and effect While Congress directed the Commission to implement

rulemaking, the L. )Cal Communities contend that Congress did not have in

mind the expansiv > breadth and scope which the adopted rule embodies. A

rule, which yields to the Congressional mandate and recognizes the primary

functions of local governments, would be much more in accord with the

Lopez decision

The Local ( ommunities note that the direct broadcast satellite business

14 131 L. Ed.2d 621 . 656.

20 NPRMlJ\21

21 E.g. NPRM 1 21 and 19.

22 NPRM 123.
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has grown exponentially over the last several years. Forecasts of 5.6 million

subscribers betweer 1994 and 2000 were made by Wall Street analysts.23 One

recent publication indicates that there are currently 2.6 million subscribers. 24

At least one direct broadcast satellite programmer enlisted over one million

subscribers in slightly more than a year 25 Other providers exceeded forecasts

for sales in 1994 and upped forecasts for 1995.26 Assuming all complaints

received by the Commission are meritorious, all numbers are accurate, and

the number of subs-:ribers is truly 2.6 million, the complaints amount to .05%

of installations. Ir light of the federalism principles and deference to local

matters announcec' by the Lopez court, the Local Communities question

whether the national interest at stake, as demonstrated by these statistics,

demands the sweeping, dramatic rule adopted by the Commission. Industry

has failed to demonstrate through actual complaints or instances of

overreaching, a pervasive national problem requiring a per se presumption

of preemption of ( II local regulations adopted by the Commission. Indeed,

industry represer tatives have stated that problems with local zoning

B Broadcasting and Cable, June 6, 1994 at 55

24 Doug Abrahms. \1ayors dish nUT ohjections TO satellite- TV zoning ban. Washington
Times. April 3. 1'196 at B8.

25 Broadcasting amJ Cable. November 6, J995 at 106.

26 HFN, the Weekh Journal for the Home Furnishing ~etwork. November 16. 1995. at
216. The article notes that nearly 600.000 units were sold. Estimates were nearly
400.000. Project IJOS for 1995 were raised from 1.2 million to 1.5 million.
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currently does not l·xist.27 In the absence of such demonstrated evidence of

substantial affects j: lstifying the broad adopted rule, the Commission should

adopt a rule which is more narrowly tailored and address only the services

directed by Congres.,.

The Rulemaking Should Not Require Local Governments to
Justify the Inconsequential Impacts of Their Regulations

The Commi"sion asserts that shifting of the burden of persuasion to

local governments to justify their regulations is really not determinative of

the outcome of thl' rulemaking. 28 Instead, the Commission notes that local

governments have failed to demonstrate how their regulations do not impair

reception, states thtt it is replacing state and local law, and that state and local

27 Doug Abrahms, Mayors dish out objections to satellite-IV zoning ban, Washington
Times, April 3, 1496. at page B8. A representative of the satellite dish industry. Paul
Bross, editor of Satellite News, states. "The growth of this industry is at a critical
point. Zoning [re~trictionsl are not a problem now. but down the road they could be.
[Empha~is added at B12.

28 The Commissior notes in '32 that reversal of the standard of persuasion is not
detenninative. Y~t. it is instructive that the federal courts apply exactly the opposite
standard to health and safety regulations enacted by local governments. E.g.
PenniD8lOD y. Vistron COij)., 876 F.2nd 414 (5th Cir. 1989). "Presumption against
preemption applirs to state or local regulation on matters of health and safety" at 417,
see also Hi1lsborou~h County y. Automated Medical Laboratories. 471 U.S. 707.
715.105 S. Ct. 2371. 2376. 85 L.Ed.2d 714 (1985), Interstate ToWine Ass'n. Inc.
v. City of Cincinnati. 6 FJd. 1154 (6th Cir. 1993) where the court in considering
towing regulatioil.l\ whkh were enacted for "afety, minimum levels of service and
consumer protect lm reasons states. "Such Ctlm:c:m" have consistently been regarded as
legitimate. innate Iy local in nature and presumptively valid. eyen where re&UlatioDs
enacted to addres,'\ those concerns have an impact on interstate commerce." at 1163. See
also Pike v.Bru\\7 Church. Inc. W7 U.S 117 142. t}() S. Ct. 844. 847. 25 L.Ed.2d
174 (1970)
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governments, under the proper circumstances may appeal or seek a waiver

from the Commis.;ion.29 This approach turns on its head the traditional

judicial deference which State and local government health and safety

regulations have enloyed. The adopted rule is predicated on this disregard for

the traditional deference. A rule which per se presumes the invalidity of a

state or local regt. lation can not at the same time exhibit the traditional

presumption in fav..:>r of those rules ..

The CommIssion's adopted rule represents a substantial departure

from the preexistirg Commission rule 30 Formerly, the Commission did not

substitute its judgrlent for that of state and local government officials in the

matter of health and safety. The former rule aJlowed for enforcement. There

was no per se pre-;umption established of all local regulation which touch

satellite dishes of a certain size. The adopted preemption standard represents

a reversal of the Sf andard to which the regulations of the Commission itself

are entitled whel' under review bv a court The Local Communities

respectfully sugge'-t that the Commission follow established federal and state

judicial precedent n development of i\ rule which will reflect the traditional

deference which slate and local safety and health regulations have enjoyed in

the federal courts

2'.1 NPRM'I 32

30 Notice'll 4. "We [the Commission] also rel.:ognized. however, that zoning regulations
have traditionaJl~ heen enacted and administered by local authorities pursuant to the
states' police powers. This led us to adopt only a limited preemption of local zoning
restrictions."
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